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vol. VI. : 


R E V 


[ 


OF THE 


STATE 


OF THE 


BRITISH NATION. 


Saturday, May 28. 1709. 


Have in my lat examia'd the ſecond 
' ſuppos'd Diſadvantage complain'd of 
in the Treaſon-Bill, viz. The refuſing 
the. Names of the Witneſſes to the Pri- 
ſoner, with that. excluſive Article, viz- 
That no Witneſſes ſball be examin'd, but 
ſuch whoſe Names are given in before-han 
to the Priſoner. _ I have examin'd the 
| Inconveniences of that Part of the Scors 
Law, and ſhewn fome the Reaſons, why it 
is, and indeed ought to be otherwiſe; and 
yet after al, to give the utmoſt Latitude 
ta the Oppoſers, I agree to put this dowa 
among the Diſadvantages to Scotland, tho 
1 muff acknowledge, I count it an Adyan- 
tage to them. 1 8 


If there are any other Diſadvantages in- 
ſifted on, I do not meet with them in the 
Complaint, and therefore I omit 

em here, leaving Room nevertheleſs for 
any Odjector to add as be ſees Cauſe ; L 
come now to the Debtor Side of the Ac- 


d count, and to ſhow, wherein Scotland has 
Advantages by 


| | the Alterations of the Laws 
of Treaſon, and by their being made Con- 
form to the Engliſh Law. | 

And here among the reft, you muſt give 
me Leave to go back to the Union, and 
briag one great and unqueſtion d Advantage 
into the Acount, which accrues to Scotland 
by the Treaty ; NR. That the Nobility of 
Scotland are at once lifted up —_ Lo 


7 


2 


Reach of all Tyranny, in being embodied 
with the general Peerage of Britain, and 
not to be try'd by any Authority but their. 
own, or any Judges but themſelves | 
No Sovereign can ſuppreſs them, no more 
ſuggeſted Nominal Treaſens can deſtroy 
them; they ſhall not be ſubjeed either to 
the Pactiality of Judges, or the Corruption 
of Juries z the whole illuſtrious Body of the 
Nobility, who have their own Fate in View, 
and therefore will be cautious of making 
Precedents, who have Principles of Honcur 
and ſuftice in them by Birth, and improv'd 
by Education and Experience, are their 
Judges; their Numbers are too great to 
be corrupted, their Judgmegts too clear to 


be hood wink d or blinded, agd their Senſe 
of Honour too great to be partial or cruel“ 


No Man but muſt allow, the Lives, Ho- 
nours, and Eftates of the Nobility of Scot- 
land are infinitely more ſafe, and better ſe- 
cur'd by this Article, than they were be- 
fore Let any Man examine the 


Fate of the great Anceſtors of the Duke of 
Argyle, of the famou E. of Morten, and 
ſeveral other of the Srors Nobility, who 
have been ſacrifiz'd to the Luft of Tyrants, 
and the Pique of Parties in Scotland; aud let 


them tell me, if theſe Men would have 
fallen, had they been left ro the ſolemn 
Judgment of the Peers in Bri#4in ; Ou the 
other hand, let them look to the very ſame 
Days of Tyranny andArbitrarzGovernment, 
when Juſtice in all its other Channels was 
perverted and turn'd, as it pleas'd corrupt- 
zd Judges to wotk it, in, order to Slut the 
Thirſt of Blood the Prince diſcover d; yet 
in this Chanael it rua pure, and K. James 
ſaw the Lord Delamere acquitted, himſelf 
being preſent, againſt the whole Bent of the 
Court - Projects for his De ſtruction | 
This I believe, I need not inſiſt upon, but 
it will be allow'd me an eminent Advantage 
gain'd to Scotland by the Alterafion of their 
Laus in Caſes of Treaſon ; and this I place 
therefore as the firſt Article to the Debtor 
fide of Scotland, in the Account of Adyan- 
tages, or Loſs and Gain by the Union. 
I come now to the Commons 

And by this Alteration you will find, That 
every Commonec Charg'd with High Trea-- 
ſon mult firſt have a grand Inqueſt choſen 


call'd in Seorland 


out of the beſt and moſt approved Perſons 
of the Country, before whom the Witneſ⸗ 
ſes are to appear, and give in their Evi- 


Hence; and theſe are to judge in Behalf of 


the Priſoner or Perſon charg'd, whether 
really there is ſufficient Matter in the 
Charge to bring the Man or Woman upon 
the Stage for, and put him or her in Peril 
of their Lives by a Trial, | | 
If upon examining the Witneſſes, and 
the Facts alledg'd, they find the Matter 
trifling, the Evidence weak or indired, 
and that Matters of Fact coming within the 
Statutes for Treaſon, are not clear and poſi- 
tive, they call for the Bill of Indictment, 
Libel, and writing 
Ignoramus on the Back of it, they return it 
the Sheriff ſign'd. by their Hands, as a 
Thing of no Cenſequence, and the Perſon 
is diſcharg'd, as having according to the 


Text nothing found in him worthy of Trial 


or of Bonds, 

Thus in England; and by this Law every 
Criminal or Perſoa accus'd has a double Caſt 
for bis Life=-And cannot be hbarraſs'd by 
frivolous agd vexatious Accuſations ; and 
to be thus diſcharg'd, thus by the Grand 
Fury, is clearing a Man's Honour, and 
ſuch a Man is look'd upon as acquitted with 
all poſſible Marks of Innocence and Reputa- 
tion—And his Life is never put into the 
Mercy of his Bnemjes Thus the 
Earl of Shaftsbury, in the cruel Days of 
King Charles II. eſcap'd with Triumph, 
and all the Malice of bis Enemies could 
never bring him ſo much as to a Trial of his 
Peers, the Charge being ſmother'd in its 
Birth, by the Grand Jury returaing the 
Bill of Indidtment Ignoramus. a 

If on the other hand the Evidence is 
clear, and ſwear home and dicedtly to the 
Matter of Fat. Then the Grand Jury 
writes on the Back of the Indidtment Billa 
Vera, and ſigus it as aforeſaid x and this is 
an Authority for the Court to proceed to 
bring the Perſon upon Trial for his Life, 
and without which it cannot be done. 

Now, let any Man conſider the Circum- 
ftance of this, the Caution us'd to protect 
and preſerve an innocent Man; let him 
confider, that this Grand Jury is fummon'd 
out of the principal Inhabitants and Free- 

| holders 


holders of the Count and ought there 
fore to he ſuppos d, au indeed may reaſons- 
bly be ſuppos'd, to be Men of unbiaſs i hrin- 
ciples, and impartially juſt And 
let them tell me, if this be not an Adyan- 
tage to Scotland, and a Security for the 
Perſons of the SubjeRt, that they never 
had hefore? | 5 3 

This therefore 1 place as a ſecond Arti- 
cle'to the Debt of Scorland, in the Account 
of and Gain, by the Alteration of their 
Laws in Caſes of Treaſon, and I fanſie, no 
Mau will diſpute it with me. 

I come next to the Petty Jury, which 
paſſes upon the Criminal in the great Arti- 
cle of Life and Death, call'd in ſcetland the 
Ae. Theſe before were in Scorbend 
Fifteeen, and the Criminal or Perſon ac- 
cus d liv'd or dy'd by the Majority of their 
Voices. Fit. Eight of the Fifteen were 
ſufficient to ſave or to deſtroy 
Now they conſiſt of but Twelve, but every 
One of theſe Twelve muſt agree to condema 
the Criminal, or he Mall not die. | 


Scotland Gainer or DEBTOR by the Treaſon- 
| * | | 


1. To the Ad of Union for the Privilege 
of the Peers gan d by the ſaid Ad, where-' 
by the Scots Noblemen are not to be try'd 
for any Crime, but by the Peerage of Byi- 


2. By the Privilege of the Commons, in |. 


the Grand Juries firſi fitting to find or re- 
je@ the Bill, before a Priſoner can be in- 
died. | 

3. By the Petty Juries being oblig'd to 
agree entirely, every Man to give Judg- 
ment alike, before the Criminal be con- 
victed. | | 

4-* By the Laws for Treaſon in England, 
allowing the Traytors a greater Latitude to 
clear themſelves than they had before.. 


I might have farther examin'd ſeveral 
Advantages a Priſoner in England enjoys, 
that b 
in Scotlaud, and which may very well ccme 
into the Account of Gain by this Ad, tho' 
I have not inſiſted on Them, Sucb 46, 
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harder to bring 


— 


this new Law have not deen known 


— 


ppos d natural ſor Men- 
not otherwiſe prejudiced, to encline rather 


* 


Now, as it is 
to ſpare than Nenn ſo it muſt be much 
welve Men in Twelve, all 
to agree Unanimouſly in condemning a Man, 
than to bring Eight out of © Fifteen to:the 
ſame Point; and qherefore the Lite even of 
a Criminal is in far le Hazard here than 
it was before — When Twelve Men 
ſhall all agree in a. Yerdi#, it is to be ſup- 
pos d, the Evidence is very clear Nor is 
it without Precedent in Eugland, when ' 
One of the Twelve has by Force of Argu- 
ments brought over the other Eleven of a 
Jury to acquit a Man, when they have de- 
termin'd to condemn him. | 


I may beallow'd therefore to place this of 
the Juries, as being an Advantage to -Scor- - 
land by this Act, to the Debis Side of the 
Account; and ſo I ſhall venture to draw 
out the Account. | 


Scotland Loſer or 5 by the Treaſon« 
. 1 


1. By the Forfeitures of Titles, Ho- 
nours, and Eſtates, by the Pofterity of 
Traytors, which is now put upon them by 
the Engliſh, and call'd the Attainder of 
Blood. 

2. By the Cuſtom of giving in the Names 
of the Witneſſes to the Criminal loit, for - 
three Years after the Succeſſion takes 
Place, or after the Death of the Pretender, 
but then reftor'd again. 


* 


I. A Clauſe in this Law, diſcharging all 
Inquiſition by Torture, a Cuftom Scor--- 
land has been long in SubjeRion to, 
and which is effeQually prohibited by 
this Alteration. 


2. Th-. | 


